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Edward E. Schwab, Assistant Corporation Counsel, the
District of Colunbia, argued the cause for the appell ees.
Robert R Rigsby, Corporation Counsel, Charles L. Reischel
Deputy Corporation Counsel, Lutz Al exander Prager, Assis-
tant Deputy Corporation Counsel, and Thomas L. Koger
Assi stant Corporation Counsel, were on brief.

Lisa WI son Edwards, Attorney, United States Depart-
ment of Justice, argued the cause for the intervenor. WI-
liam R Yeomans, Acting Assistant Attorney Ceneral, was on
brief.

Before: Edwards, Chief Judge, WIIlianms and Henderson
Circuit Judges.

pinion for the court filed by Crcuit Judge Henderson

Karen LeCraft Henderson, G rcuit Judge: The appell ant,
Robert L. Stevenson, brought a section 1983 action, 42 U S. C
s 1983, against the District of Colunbia Metropolitan Police
Departnment (MPD); Sergeant Al bert CGonzalez; Oficers
Denetrius Cole, Alan Hill and Lewi s Hagler; Reserve Oficer
Johnny Gay; and the District of Colunbia (collectively, the
District) alleging violations of his rights under the Fourth,
Fifth and Fourteenth Amendnents of the United States
Constitution as well as several state law clains. After the
district court granted partial sunmary judgnent to the de-
fendants on sone of the clains,1 the case was tried to a jury
which found in favor of the defendants on all remaining
counts. The district court entered judgnent on the jury
verdict.

St evenson contends the district court erred during the trial
by (1) revealing its view of the facts to the jury, (2) admtting
irrelevant and hi ghly prejudicial evidence and (3) excluding
i mportant inmpeachment evidence.2 For the reasons set forth
bel ow, we affirm

1 Stevenson does not challenge the district court's sunmary judg-
ment rul i ng.

2 In his opening brief, Stevenson also challenged the district
court's denial of discovery of certain seal ed docunents prepared by

. BACKGROUND

The case arises fromevents that occurred on March 7,
1996. According to Stevenson's trial testinmony, he and his
friend Larry Wallace borrowed a Chrysler New Yorker from
a friend and, after running sone errands, stopped at the
McDonal d's restaurant |ocated at 4301 Nanni e Hel en Bur-
roughs Avenue, N E., Washington, D.C., to pick up sonething
to eat before returning the borrowed car. After waiting in
the drive-through line, they obtained their food and were
about to drive away. Before they could, however, they found
t hensel ves surrounded by police officers who, with guns
drawn, were "hollering” at them Joint Appendix (JA) 206.

I nstead of stopping, Stevenson became scared, put the car in
reverse, backed up until he bunped into the car behind him
drove forward, backed up again and finally nmanaged to turn



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-7149  Document #593287 Filed: 05/01/2001 Page 3 of 8

the car around headi ng back toward the entry of the drive-
through lane. At this point, he heard a police officer yell
"shoot, shoot, shoot,"” JA 207, and the Chrysler he was driving
becanme the target of 63 gun shots. Stevenson and Wl l ace

wer e wounded. Stevenson spent one nmonth in the hospital

havi ng been hit in the chest, left arm right hand and left |eg.
He now suffers pernmanent nerve damage, loss of nobility in

his left armand ot her physical disabilities.

The police officers testifying at trial told a different story.
On March 7 Oficer Denetrius Cole was working (of f-duty
but in unifornm as a security officer at the McDonald' s
restaurant. He observed Stevenson's vehicle enter the drive-
through line and suspected it mght be stol en because the
passenger side w ndow was broken. Cole placed a call to the
MPD to check the license plates. After learning the plates

the United States Departnent of Justice (DQJ). See Brief for
Appel l ant at 33-36. After the DQJ filed its intervenor brief,

St evenson nodified his position, conceding that if, as the DQJ
represented, the docunents at issue consisted only of factual nate-
rial provided by the District or corments by DQOJ experts, the
district court's decision was proper and "there is no dispute here.™
Reply Brief at 26. On review, we conclude the DQJ's representa-
tions were accurate and therefore need not address the discovery

i ssue further.
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had been reported stol en, he requested back-up and instruct-
ed the McDonal d's cl erk who was processing Stevenson's

order to stall him Wthin mnutes, Oficers Alan H Il and
Lewi s Hagler arrived at the restaurant with their sirens on
They pulled into the exit of the drive-through |ane to prevent
the car fromleaving. Sergeant Al bert CGonzal ez and Reserve
O ficer Johnny Gay approached fromthe back of the line in

an attenpt to cut off the suspect's neans of escape. The

of ficers, who were wearing their police uniforns, ordered
Stevenson and his friend to stop the car and show their

hands. Instead of conplying, Stevenson drove first in re-
verse and then forward, hitting Oficer HIll. H Il |anded on
the hood but was thrown back when the car went in reverse

the second tine. Then, the car noved forward in the di-
rection of Cole. Considering thenselves and each other in
danger, the officers began shooting until the car had cone to
a stop.

In January 1997 Stevenson brought this action. He now
appeal s the district court's entry of judgnment in favor of the
District.

1. DI SCUSSI ON

St evenson raises three argunents on appeal. W address
each in turn.

A The District Court's Revelation of Its View of the
Facts to the Jury

Stevenson's first challenge arises froma hypothetical ques-
tion the district court asked a defense expert wi tness. After
def ense counsel had asked the wi tness several hypothetica
guestions, the district court interjected its own hypotheti cal
At a bench conference, Stevenson objected, claimng the
court's hypothetical assuned as true the defendants' version
of the facts. He requested that the court "issue some sort of
instruction to the jury [that] they're not to assunme that's your
opinion of the facts or those are the facts,” JA 386, and al so
asked the court to ask the expert a hypothetical using Steven-
son's version of the facts. The district court agreed to the
first request and to consider a counter-hypothetical but in-
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structed Stevenson to provide in witing the question he

want ed asked. |Inmediately after the bench conference, the
court charged the jury that hypotheticals assuned facts that
"may or may not be the facts of this case,” that deciding the
facts was the jury's task and "what the | awers say are the
facts, what [the judge says] are the facts, is inmaterial to
your decision.”™ JA 387-88. At the end of the expert's cross-
exam nation, Stevenson failed to provide the court with any

hypot heti cal questions. In fact, when the court inquired
whet her he wanted the court to give an additional instruction
Stevenson replied "Your jury instructions were fine." JA

398. Now Stevenson contends the district court's questioning
of the expert witness was reversible error

We review the judicial questioning of a witness for abuse of
di scretion. United States v. Tilghman, 134 F.3d 414, 417
(D.C. Cr. 1998). Rule 614(b) of the Federal Rules of Evi-
dence expressly permits judges to question w tnesses.3
Til ghman, 134 F.3d at 416. "Judges nmay do so repeatedly
and aggressively to clear up confusion and nmanage trials or
where testinony is inarticulately or reluctantly given." 1d.
(citations and internal quotation marks omtted). Mbreover,
" '"[t]he precepts of fair trial and judicial objectivity do not
require a judge to be inert. The trial judge is properly
governed by the interest of justice and truth[ ] and is not
conpelled to act as if he were nmerely presiding at a sporting
match.' " United States v. Norris, 873 F.2d 1519, 1526 (D.C
Cr.) (quoting United States v. Liddy, 509 F.2d 428, 438 (D.C.
Cr. 1974) (en banc), cert. denied, 420 U S. 911 (1975)), cert.
deni ed, 493 U. S. 835 (1989).

Al t hough, as we have noted before, "[d]istrict court authori-
ty to question w tnesses and nanage trials ... has limts,"
Til ghman, 134 F.3d at 416 (citing United States v. Watt, 442
F.2d 858, 859-61 (D.C. Cir. 1971)), our review of the record
here convinces us the district court acted well withinits
di scretion. Stevenson received the jury instruction he re-
gquested. NMoreover, despite the district court's willingness to

3 Rule 614 provides: "The court nmay interrogate w tnesses,
whet her called by itself or by a party." Fed. R Evid. 614(b).
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consi der asking a hypothetical question on Stevenson's behal f,
Stevenson failed to provide the court with such a question
Under these circunstances, we find no fault with the district
court's action.

B. Admi ssibility of the Gun

Stevenson's second claiminvolves the district court's ruling
on the adm ssibility of a Cobray MAC 11 sem autonatic
weapon taken from Wall ace when he was arrested. 1In a
motion in |imne Stevenson argued the gun was irrel evant
because the police officers did not know before the shooting
that \Wallace was arnmed and therefore the reasonabl eness vel
non of their actions was not dependent on the gun's existence.
Mor eover, Stevenson argued that admitting the gun woul d be
unfairly prejudicial because it would inflanme the jury agai nst
him The District countered that the MAC 11 was rel evant
to show "plaintiff's notivations and intent to escape at al
costs,” JA 57, and to contradict his assertion that he tried to
fl ee only because "he pani cked when he saw the police."” JA
63. The district court concluded Wall ace's possession of the
gun was "nore probative than prejudicial as evidence of the

plaintiff's desperation, as a convicted felon on parole ... in
the presence of a firearm to avoid arrest and his intention to
use his vehicle as a weapon.” JA 114.

St evenson presses before us the sane argunments he ad-
vanced before the district court. Reviewng the district
court's evidentiary rulings for abuse of discretion, United
States v. Carke, 24 F.3d 257, 267 (D.C. Cir. 1994), we
conclude the district court did not abuse its discretion

The Federal Rules of Evidence define "rel evant evidence"
as "evidence having any tendency to nmake the existence of
any fact that is of consequence to the determ nation of the
action nore probable or |ess probable than it would be
wi thout the evidence." Fed. R Evid. 401. Under this defini-
tion, the gun is relevant because, as the District argued
below, it tends to support the proposition that Stevenson was
intent on escaping at all costs and in so doing placed the
officers at risk. Mreover, there is no evidence in the record
that the district court "gravely" abused its discretion in



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-7149 Document #593287 Filed: 05/01/2001

declining to exclude the gun under Rule 403. See O arke, 24
F.3d at 265 ("We reviewthe district court's Rule 403 determ -
nations 'with great deference, reversing only for "grave

abuse" of discretion." " (quoting United States v. Johnson, 970
F.2d 907, 912 (D.C. Gr. 1992) (quoting United States v.

Payne, 805 F.2d 1062, 1066 (D.C. Cr. 1986)))). Al though

adm ssion of the gun no doubt worked agai nst Stevenson's
interest, the risk of undue prejudice to Stevenson, we con-
clude, did not substantially outweigh the evidence's probative
value. Finally, Stevenson's reliance on Carter v. District of
Col unbia, 795 F.2d 116 (D.C. Cr. 1986), is msplaced. There
the court held that the district court abused its discretion in
all owi ng counsel to read | engthy and detailed all egations of
pol i ce m sconduct contained in adm nistrative conpl aints,

pl eadings in lawsuits and newspaper articles when the sole

pur pose of the exercise was to test whether the w tnesses

were famliar with the allegations. The same result, the

court noted, could have been achieved in a | ess prejudicial
manner. The facts here are far different. The allegedly
prejudicial evidence introduced was not extensive, as it was in
Carter. See id. at 126-28. Moreover, unlike the chall enged
evidence in Carter, the gun was probative of an inportant

i ssue in the case, nanely which version of events-Stevenson's
or the officers'-was true. Accordingly, Carter does not wn
the day for Stevenson

C. Excl usi on of |npeachnent Testi nony

Stevenson's third argunent involves another evidentiary
ruling. At the conclusion of Oficer Hill's testinony, Steven-
son's counsel sought to cross-examne Hi Il about an incident
in which HIl "submtted a fal se report and was subsequently

suspended fromthe D.C. Police Departnent for 20 days."

JA 375. The District objected, asserting that the incident

had to do with HIIl's failure to conply with a superior's orders
and was irrelevant. The District requested that the court

exam ne the report and deternmine its admssibility. After

doi ng so, the court sustained the District's objection. Steven-
son's counsel did not renew any attenpt to cross-exam ne Hil
about the incident. Stevenson contends the court's ruling

was error.
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Al t hough the transcript reflects the exchange descri bed
above, the challenged report was not proffered into evidence.
Nor does the record manifest that Stevenson was inproperly
barred from pursuing cross-exam nation and therefore we
cannot say that the district court abused its discretion in
sustaining the District's objection. See Palner v. Hoffnman
318 U. S. 109, 116 (1943) ("Mere 'technical errors' which do not
"affect the substantial rights of the parties' are not sufficient
to set aside a jury verdict in an appellate court. 40 Stat.
1181, 28 U.S.C. s 391. He who seeks to have a judgnent set
asi de because of an erroneous ruling carries the burden of
showi ng that prejudice resulted.”). Accordingly, the district
court's decision on this point stands.

For the foregoing reasons, the district court's judgnent is

Af firned.
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